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It Is Time for Florida Courts
to Revisit Gooding

by Jed Kurzban, Lauren Gallagher, and Samira Arabnia

“Loss of a chance should be compensable even if the chance is not better than even, and it should
be recognized and valued as such rather than as an all-or-nothing proposition.
Any other rule fails to satisfy the goals of tort law.”

hen I first met Monica, she was 16 years old

and suffering from synovial sarcoma, a rare

type of cancer. Doctors told Monica’s parents

she was eligible for treatment that statisti-
cally had a 30 to 40 percent chance of remission. However,
Monica was not diagnosed promptly and the cancer had
invaded her blood stream, which reduced her chance of re-
mission to 1 percent. The family was distraught and sought
help after Monica’s treating pediatrician simply failed to
follow up on her radiologist’s request for a biopsy. Monica
and her family want to hold the doctor legally responsible
for robbing Monica of her chance to fight the disease and
to survive, but can they?

In Florida, Monica has no course of redress. This case
had to be rejected because even though Monica lost a 40
percent chance of remission, Florida’s standard for causa-
tion makes that chance meaningless. Monica could not hold
the doctor legally responsible because of the probability
standard for causation set forth in Gooding v. University
Hospital Building, Inc., 445 So. 2d 1015 (Fla. 1984).

In Gooding, the Florida Supreme Court held that “in
negligence actions Florida courts follow the more likely
than not standard of causation and require proof that the
negligence probably caused the plaintiff’s injury.”? To have
a viable cause of action against a health-care provider for
medical negligence, a plaintiff must show that there is a
greater-than-50-percent likelihood that the defendant’s
negligence caused the plaintiff’s injuries.? This article ad-
dresses Florida’s causation standard as set forth in Good-
ing, analyzes alternative causation approaches followed in
other jurisdictions, and proposes that it is time for Florida
to depart from Gooding’s standard of causation and adopt

— Professor Joseph H. King, Jr.!

an approach that would best serve human rights, public
policy, and the judicial notion of justice.

Elements of Medical Malpractice in Florida

To prevail in a medical malpractice action in Florida,
“a plaintiff must establish the following: the standard of
care owed by a defendant, the defendant’s breach of the
standard of care, and that said breach proximately caused
the damages claimed.” Unlike the majority of jurisdictions,
Florida courts follow the “more likely than not” standard
of causation.” In other words, the plaintiff carries the
burden of proof “that the negligence probably caused the
plaintiff’s injury.”® Thus, the plaintiff “must introduce
evidence which affords a reasonable basis for the conclu-
sion that it is more likely than not that the conduct of the
defendant was a substantial factor in bringing about the
result.”” The Florida Supreme Court’s rigid approach to
determining proximate causation in medical malpractice
actions distinguishes Florida’s standard of proof from the
majority of other jurisdictions in this country.®

Gooding and the 51 Percent Chance Rule

Limited to medical malpractice actions and wrongful
death actions that stem from medical malpractice, the
Florida Supreme Court in Gooding held:
[A] plaintiffin a medical malpractice action must show more than
a decreased chance of survival because of a defendant’s conduect.
The plaintiff must show that the injury more likely than not re-
sulted from the defendant’s negligence in order to establish a jury
question on proximate cause. In other words, the plaintiff must

show that what was done or failed to be done probably would have
affected the outcome.?

The “more likely than not” standard is satisfied when
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The goals of tort law and public policy are more adequately
satisfied when plaintiffs are compensated in an amount
consistent with the defendants” negligent acts or omissions.
However, under the more-likely-than-not standard, more
weight is placed on the plaintiff’s chance of recovery, rather
than on the defendant’s negligence.

a plaintiff can prove there was a 51
percent or greater chance the injury
or death would not have occurred
but for the actions, or lack thereof, of
the health-care provider.”” Thus, if a
plaintiff has less than a 51 percent
chance of survival or treatability prior
to a health-care provider’s negligent
act, the plaintiff does not have a cause
of action against that provider in
Florida."

While other jurisdictions have moved
away from this causation standard,
there are still a minority of states that,
like Florida, require proofthat an injury
was probably caused by a health-care
provider’s negligence.'? “Probably” is
defined as at least a 51 percent chance
the injury was caused by such negli-
gence, thus, showing the plaintiff would
have been successfully treated for or
survived the injury but for the negligent
acts of the defendant."?

The court in Gooding justified the
continued use of the more-likely-than-
not standard by drawing attention
to the fact that no other professional
malpractice defendants may be held
liable in cases in which the plaintiffis
unable to prove the physician’s negli-
gence probably, rather than possibly,
caused the injury.* In addition, the
court held that relaxing the causation
requirement could create an injustice
in that “health care providers could
find themselves defending cases sim-
ply because a patient fails to improve
or where serious disease processes are
not arrested because another course
of action could possibly bring a better
result.”®

In Gooding, the Florida Supreme
Court cited and agreed with the more-
likely-than-not standard of causation

as stated by the Ohio Supreme Court
in Cooper v. Sisters of Charity of Cin-
cinnati, Inc., 272 N.E.2d 97 (Oh. 1971).
Yet in 20086, the Ohio Supreme Court
overruled Cooper and recognized the
loss-of-chance theory in Roberts v.
Ohio Permanente Medical Group, Inc.,
668 N.E.2d 480 (Oh. 2006). In doing
50, the Ohio Supreme Court acknowl-
edged that since its inception, the
more-likely-than-not standard “has
been criticized as an ‘all-or-nothing’
approach by commentators and courts
alike.”® As a result, the court stated
that it could “no longer condone this
view.”!" The court concluded that
in overruling Cooper, they “join the
majority of states that have adopted
the loss-of-chance theory and recog-
nize the importance of compensating
plaintiffs in an amount consistent
with the defendant’s negligent acts
or omissions.”’®

The Problem with Gooding:
For Every Wrong Resulting
in a Loss, There Should Be a
Remedy

Gooding’s more-likely-than-not
standard of causation deprives plain-
tiffs of their fundamental right to free
access to the courts and the chance
of a legal remedy for their losses and
injuries.’ Moreover, any ambiguities
in the judicial construction of a stat-
ute must be resolved in favor of free
access to the courts.®”

The goals of tort law and public
policy are more adequately satisfied
when plaintiffs are compensated in
an amount consistent with the de-
fendants’ negligent acts or omissions.
However, under the more-likely-than-
not standard, more weight is placed
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on the plaintiff’s chance of recov-
ery, rather than on the defendant’s
negligence. Yet, there is value in an
individual’s chance of recovery, no
matter how small this chance may
be. Regardless, the Gooding rule de-
nies recovery even in cases in which
an individual’s chance of recovery is
significantly reduced.

Additionally, the 51 percent prob-
ability standard is arbitrary. It is
a mathematical measure used to
determine what cannot always be
logically or readily addressed math-
ematically. Although there are general
nationwide and worldwide statistics
regarding most diseases and inju-
ries delineating the chances of full
recovery and/or survival, standards
of causation should not be based on
such general statistics.?! Legal stan-
dards of causation that are based on
these general statistics do not yield
the ultimate truth of medicine and/
or treatment for such diseases or inju-
ries, especially as it specifically relates
to each individual plaintiff. Individu-
als, such as 16-year-old Monieca, have
their own chance of remission despite
general statistics.

For instance, imagine there is a par-
ticular type of treatment or medicine
for a disease that can treat four out of
10 individuals who suffer from that
disease. Imagine further that a health-
care provider withheld that treatment
from all 10 individuals, causing all 10
to die. On the other hand, if the health-
care provider was not negligent in
failing to provide the treatment to the
10 individuals, four of those individu-
als would have survived the disease.
Should there not be a cognizable cause
of action in Florida?
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Statistically, if the particular medi-
cine or treatment can help four out of
10 individuals at random, i.e., giving
all 10 individuals a 40 percent chance
to survive, then the general statistics
for those 10 individuals fall short of
the 51 percent requirement for them
to have a cause of action in Florida.
Without that medicine, four out of 10
of those individuals, who otherwise
could and would have survived if
the medicine was given to them, now
have a 0 percent chance of surviving
and a 100 percent chance of dying.

of the negligence of the health-care
provider.” Anyone should be allowed
the opportunity to seek to recover
damages as a result of someone else’s
negligence, even if that chance was
less than 51 percent initially. A re-
laxation of this traditional causation
requirement in Florida is necessary.

The Loss-of-Chance/Lost-
Opportunity Doctrine

The majority of jurisdictions apply a
different standard of causation under
the loss-of-chance doctrine, which rec-

A plaintiff should not be deprived of
their right to bring a cause of action
against a negligent health-care
provider simply because the general
statistics about their particular
disease suggest they had a less than
51 percent chance of surviving,
irrespective of the negligence of the
health-care provider.

Those individuals lost their chance
to fight their disease.”® At the very
least, this rationale should meet
the more-likely-than-not standard
of causation in light of the fact that
the above-described 10 individuals
would not have had a 100 percent
chance of dying but for the health-
care provider’s negligence in failing to
give them medicine. Instead, Florida
courts continue to rely on an outdated
position based on general statistics to
require proof that there would have
been at least a 51 percent chance that
an individual plaintiff can be treated
for a cause of action to exist.

A plaintiff should not be deprived of
their right to bring a cause of action
against a negligent health-care pro-
vider simply because the general sta-
tistics about their particular disease
suggest they had a less than 51 per-
cent chance of surviving, irrespective

ognizes a cause of action for the loss
of a chance to survive, “even where
the patient’s chances of survival were
evenly balanced or less than likely.”**
In essence, these jurisdictions have
modified their causation standard to
make an exception to allow recovery
when a loss of chance exists. The
loss-of-chance doctrine, also referred
to as the lost-opportunity doctrine,
“allows a plaintiff to recover when the
defendant’s negligence possibly, i.e.,
a probability of 50 [percent] or less,
caused the plaintiff’s injury.”* A total
of 26 jurisdictions now accept and ap-
ply the loss-of-chance/lost-opportunity
doctrine in medical malpractice litiga-
tion.? These jurisdictions now favor
some application of the doctrine when
a cause of action exists if a plaintiff’s
opportunity to receive treatment for
a disease or injury was destroyed or
reduced due to the negligence of a
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health-care provider.?” Essentially, to
maintain a cause of action, the loss-
of-chance doctrine requires plaintiffs
to present medical testimony from an
expert to show that the risk of injury
to a plaintiff was increased due to the
health-care provider’s negligence.

Many states have elected to make
the transition from the more-likely-
than-not standard to the loss-of-
chance doctrine. For example, the
Ohio Supreme Court, in changing its
standard, explained:

[Wle recognize that our court has tradition-
ally acted as the embodiment of justice
and fundamental fairness. Rarely does
the law present =o clear an opportunity to
correct an unfair situation as does this case
before us. The time has come to discard the
traditionally harsh view we previously fol-
lowed and to join the majority of states that
have adopted the loss-of-chance theory.
A patient who seeks medical assistance
from a professional caregiver has the
right to expect proper care and should be
compensated for an injury caused by the
caregiver’s negligence which has reduced
his or her chance of survival.*

As described by the Wyoming Su-
preme Court, “the loss of an improved
chance of survival or improvement
in condition, even if the original odds
were less than 50 [percent], is an op-
portunity lost due to negligence.”®
The court pointed out that “much
treatment of diseases is aimed at
extending life for brief periods and
improving its quality rather than
curing the underlying disease.” In
addition, money spent is “aimed at
improving the odds.”®

The many jurisdictions that rec-
ognize the loss-of-chance doctrine do
so by acknowledging that even the
loss of a small chance of cure or bet-
ter result due to negligence is worth
compensating. This lost chance should
be compensated for reasons of fair-
ness. In addition, proponents of the
doctrine argue that if the initial act
of the physician was itself negligent,
they should be responsible for the
plaintiff’s lost chance. Support for the
loss-of-chance doctrine is also based
on the argument that it is arbitrary
to permit or deny recovery based on
an arbitrary statistical percentage.®
No two patients are the same and,
thus, statistics cannot accurately
predict what the outcome will be for
a particular patient.
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The Problem With Loss of
Chance: Unfairness and
Uncertainty

Opposition to the loss-of-chance
doctrine is based on several policy
arguments, which in turn support
the use of Gooding’s more-likely-
than-not standard of causation. The
root of these arguments in opposition
of the loss-of-chance doctrine stem
from the idea that any standard less
than more-likely-than-not violates
traditional tort principles.* Since tort
liability is rooted in fault, should a
defendant be held at fault if they are
not more than 50 percent responsible
for causing the injury? Doing so can
be viewed as inconsistent with the
purposes of tort law, which attempt
to compensate one person for injuries
they sustained due to the conduct of
another.®®

In addition, the more-likely-than-
not standard creates a more clear-cut
and predictable approach. By setting a
specific standard of 50 percent, jurors
are more easily able to apply the law
when deciding causation issues.” This
clear-cut standard is more manage-
able for juries. It is a difficult propo-
sition to request a juror to determine
that a defendant more-likely-than-not
caused a death when there was al-
ready a less than 50 percent chance
of avoiding the death to begin with.

Further, those in opposition point
out that by applying a lesser standard
with the loss of chance doctrine, liabil-
ity is unjustly imposed on physicians.
As discussed previously, no other pro-
fessional malpractice defendants may
be held liable when the plaintiff only
proves that the physician’s negligence
possibly caused the injury, rather than
probably.*’ In the end, the number of
claims could increase and in turn, the
price of malpractice insurance and
health costs.*

Approaches to Loss-of-Chance/
Lost-Opportunity Doctrine
Although the majority of jurisdic-
tions have now adopted the loss of
chance doctrine, these courts have
been unable to apply a uniform ap-
proach. Courts typically adopt one
of four approaches: 1) pure loss of
chance, 2) substantial loss of chance,
3) increased risk of harm, or 4) combi-

nation of the increased risk of harm/
substantial approach.

In Weymers v. Khera, 563 N.W.,
2d 647 (Mich. 1997), the Michigan
Supreme Court discusses the first
two approaches to the loss-of-chance
doctrine allowing a plaintiff to recover.
The Weymers court describes the pure
lost-chance approach as follows:

The pure lost chance approach allows
a plaintiff to recover for his injury even
though it was more likely than not that
he would have suffered the injury if the
defendant had not been negligent. The
plaintiff only has to show that the defen-
dant’s negligence decreased the plaintiff’s
chance, no matter how slight, of avoiding

the injury. If the plaintiff makes such a
showing, he receives full damages.™

Jurisdictions that follow the pure
lost-chance approach focus on the
alleged injury. Plaintiffs are required
to apply the more-probable-than-not
method of causation, “but the loss
of chance becomes the compensable
interest, not the ultimate injury or
death.”* Jurisdictions that adopt the
pure lost-chance approach calculate
damages by a percentage probability
test. This approach would allow a
plaintiff to recover damages equal
to the percentage of chance lost.*!
For example, if a plaintiff lost a 30
percent chance of survival due to the
defendant’s negligence, the plaintiff
could recover 30 percent of the dam-
ages allowed based on the value of the
plaintiff’s life. New Hampshire and
Georgia are among the jurisdictions
that have discussed adopting the pure
lost-chance approach.*

Second, the Weymers court de-
scribes the substantial possibility
approach as follows:

Under this approach, the plaintiff must
show that there is a substantial possibil-
ity that the defendant’s negligence caused
his injury. It is unclear what constitutes a
“substantial possibility.” It is clear how-
ever, that it does not have to be more than
fifty percent. Thus, the substantial possi-
bility approach is identical to the other ap-
proaches to the extent that each approach
allows a plaintiff to recover for his injury
even though it was more likely than not

that he would have suffered the injury if
the defendant had not been negligent.*

The substantial possibility ap-
proach differs from the pure lost-
chance approach in that the sub-
stantial possibility approach views
the ultimate harm as the patient’s
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death.* Under the substantial possi-
bility approach, plaintiffs are required
to provide evidence, which shows that
the defendant’s negligence resulted
in a substantial loss of chance for
recovery or survival.*® Once this evi-
dence is presented, it is up to the jury
to determine causation — whether
the defendant’s actions proximately
caused the plaintiff’s injury or death.*®
Jurisdictions such as New York,
Nevada, and Wyoming follow the
substantial possibility approach.’’
The third approach is the increased-
risk-of-harm doctrine, which requires
that the defendant’s act expose
the plaintiff to an increased risk of
harm.*® This approach follows the
Restatement Second of Torts, §323,
which provides:
Negligent Performance of Undertaking
to Render Services. One who undertakes,
gratuitously or for consideration, to ren-
der services to another which he should
recognize as necessary for the protection
of the other’s person or things, is subject
to liability to the other for physical harm
resulting from his failure to exercise rea-
sonable care to perform his undertaking, if
(a) his failure to exercise such care increases
the risk of such harm, or (b) the harm is

suffered because of the other’s reliance
upon the undertaking.*

Under the increased risk-of-harm
approach, expert testimony is re-
quired to show that the defendant’s
negligent act or omission increased
the plaintiff’s risk of harm.* The
jury then determines whether the
negligence was a substantial fac-
tor in bringing about the patient’s
death.® This approach is followed by
jurisdictions including Pennsylvania
and Montana.’? Other states, includ-
ing Illinois, follow a combination of
the increased risk of harm and the
substantial possibility approaches or
use slightly different terminology.*

Conclusion

Gooding has been a landmark case
for the more-likely-than-not standard
of causation for decades in Florida.
This standard ensures a harsh result
and deprives many plaintiffs of their
right to free access to courts and to
recover for an injury simply because
they had less than a 51 percent chance
to recover, regardless of how flagrant
the medical provider’s negligence was.
Plaintiffs who have up to a 50 percent




chance to fully recover from an injury
or up to a 50 percent chance to survive
from a disease, prior to the negligence
of a health-care provider, should also
have the ability to recover for their
loss.

A cause of action for medical mal-
practice should not be stricken simply
due to statistics about a disease or an
injury that are general in nature and
not specific to the facts and circum-
stances of a particular plaintiff. Just
as in other types of action in Florida,
the particular, variable, and unique
factual circumstances of each and
every plaintiffin a case is, and should
be, considered by jurors. This premise
should also hold true in medical mal-
practice actions.

Any lost opportunity or loss of a
chance to fully recover or survive
from an injury or disease due to
the negligence of a health-care pro-
vider should be a cognizable injury
in Florida, regardless of how small
the chance to recover or survive is.
These plaintiffs lost 100 percent of
their chance to fight their disease or
injury as a result of a health-care pro-
vider’s negligence, and they should
be able to recover for same. It is time
for Florida to follow in the footsteps
of the majority of jurisdictions and
revisit the standard of causation is-
sue in medical malpractice actions.
Medicine has evolved, but the law in
Florida has not.0
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help people that do not wish to fight their
disease to die. See Fra, Star. §§782.08,
768.19. There is no rational basis for rec-
ognizing one cause of action and not the
other.

# This is especially true today in a world
in which medical breakthroughs ocecur
daily for diseases that are frequently
misdiagnosed. Many diseases that are
treatable today through new scientific
research and medicine were not treatable
in recent history.

# See Gooding, 445 So. 2d at 1018.

# See Weymers v. Khera, 563 N.W.2d 647,
652 (Mich. 1997).

% See note 8.

27 See Roberts, 668 N.E.2d 480.

* See id.

# Jd. at 484.

0 MeMackin, 73 P.3d at 1099.

3 Id.

2 Id.

¥ See discussion above.

M Fennell, 580 A. 2d at 215; Crosby, 48 F.
Supp. 2d at 931.

¥ See W. PAcE KEETON ET AL., PROSSER AND
Keeron on THE Law oF Torts §127 at 6 (5th
ed. 1984),

¥ Id. at 214; Kramer, 858 3.W.2d at 405.

¥ Gooding, 445 So. 2d at 1019-20; Kilpat-
rick, 868 S.W.2d at 603.

3 Crosby, 48 F. Supp. 2d at 931; Fennell,

v. Lovett, 770 A.2d 1103, 1106-08 (N.H.
2001); Michelle L. Truckor, Comment, The
Loss Of Chance Doctrine: Legal Recovery
For Patients On The Edge Of Survival, 24
U. Davron L. Rev. 349, 358 (1999).

# See King, Causation, Valuation, and
Chance in Personal Injury Torts Involu-
ing Preexisting Conditions and Future
Consequences, 90 YALE L. J. at 1382-84.

2 Lord, 770 A.2d at 1103; Richmond Cty.
Hosp. Auth. Operating Univ. Hosp., 356
S.E.2d at 548,

* Weymers, 563 N.W.2d at 653-654 (in-
ternal citations omitted).

“ MeMackin, 88 P.3d at 492.

* See King, Causation, Valuation, and
Chance in Personal Injury Torts Involving

Preexisting Conditions and Future Conse-
quences, 90 YaLe L. .J. at 1368; Herskouvits,
664 P.2d at 484.

4 Kallenberg, 337 N.E.2d at 128; Me-
Mackin, 73 P.3d at 1094; Perez, 805 P.2d
at 589,

4 Id.

# Hamil, 392 A.2d at 1288-89; Aasheim,
695 P.2d at 828.

# See Hamil, 392 A.2d at 1286 (emphasis
added).

% Id.; Beswick v. City of Philadelphia,
185 F. Supp. 2d 418, 433 (E.D. Pa. 2001);
Aasheim, 695 P.2d at 824.

51 Id.

% Id.

5 Seardina, 775 N.E.2d at 16.
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